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MONDAY, JUNE 22
OPENING COMMENTS
Call to Order / Quorum Check
The Nadcap Management Council (NMC) Export Control Sub-Team was called to order at 1:00p.m., 22-Jun-2015.

It was verified that only NMC Members and invited guests were in attendance during this restricted voting members only meeting.
David Soong, NMC Export Control Sub-Team Lead, accepted the following participants as INVITED GUESTS:
· Stan Trull – Honeywell Aerospace
· Nelson Dong (ouside counsel-participated via WebEx® Conference Call)- Partner of Dorsey & Whitney, LLP
A quorum was established with the following representatives in attendance:
Subscriber Members/Participants Present (* Indicates Voting Member)
	
	NAME
	
	COMPANY NAME
	

	
	
	
	
	

	*
	Latchezar
	Anguelov
	SAFRAN Group
	

	*
	Nicolas
	Barthelemy
	Airbus Helicopters
	

	*
	Richard
	Blyth
	Rolls-Royce
	NMC Vice Chairperson

	*
	Craig
	Bowden
	BAE Systems – MAI
	

	*
	Russell
	Cole
	Northrop Grumman
	

	*
	Hidekazu
	Furugori
	Mitsubishi Aircraft Corporation
	

	*
	Martha
	Hogn-Battisti
	The Boeing Company
	

	*
	Scott
	Iby
	UTC Aerospace (Hamilton Sundstrand)
	

	*
	Masahiro
	Kawamoto
	Mitsubishi Heavy Industries
	

	*
	Bob
	Koukol
	Honeywell Aerospace
	

	*
	Ralph
	Kropp
	MTU Aero Engines AG
	

	*
	Scott
	Maitland
	UTC Aerospace (Goodrich)
	

	*
	Frank
	Mariot
	Triumph Group Inc.
	

	*
	Jean-Philippe
	Mathevet
	SAFRAN Group
	

	*
	Steve
	McGinn
	Honeywell Aerospace
	

	*
	Frank
	McManus
	Lockheed Martin Corporation
	

	*
	Michael
	Murray
	Beechcraft
	

	*
	Scott
	Porterfield
	Triumph Group Inc.
	

	*
	Fabrizio
	Quadrini
	AgustaWestland
	

	*
	Mark
	Rechtsteiner
	GE Aviation
	

	*
	Brad
	Richwine
	Raytheon Company
	

	*
	Scott
	Severson
	Rockwell Collins, Inc.
	

	*
	David
	Soong
	Pratt & Whitney
	Sub-Team Chairperson

	
	Stan
	Trull
	Honeywell Aerospace
	


Other Members/Participants Present (* Indicates Voting Member)
	
	NAME
	
	COMPANY NAME
	

	
	
	
	
	

	
	Nelson
	Dong
	Dorsey & Whitney, LLP
	


PRI Staff Present 
	Mark
	Aubele

	Mike
	Graham

	Scott
	Klavon

	Jennifer
	Kornrumpf

	Jim
	Lewis

	Bob
	Lizewski

	Christine
	Sanz



Approval of Previous Meeting Minutes– OPEN
The minutes from the March 2015 NMC Export Control Sub-Team meeting in Berlin, Germany were approved as written.
RAIL Review – OPEN
The Rolling Action Item List (RAIL) was reviewed.
For specific details, please see the current (TASK GROUP) Rolling Action Item List posted at www.eAuditNet.com, under Public Documents.
PRESENTATION FROM OUTSIDE COUNSEL ON THE IMPACT OF EXPORT CONTROL REFORM TO THE AEROSPACE INDUSTRY AND THE NADCAP PROGRAM
Christine Sanz introduced Nelson Dong, outside counsel, a Parnter with Dorsey & Whitney, LLP of Seattle, Washiongton, USA. (Nelson attended via WebEx® Call.)  Nelson Dong gave a brief review of his credentials and his background with regards to Export Control.  He reviewed the attached presentation on Export Control which he authorized us to share via the posted meeting minutes. 


There was discussion about the approach Subscribers are taking with regards to the new Export Control rules and regulations since the vast majority of Nadcap Job Audits are likely no longer ITAR restricted, but are more likely EAR according to the current regulations. 
Latchezar Anguelov (SAFRAN) asked if Auditors can view EAR-99 information, which Nelson Dong answered the something classified as EAR-99 can go anywhere other than embargoed countries. Craig Bowden (BAE Systems)  suggested that this presentation appears to focus on hardware, or tangible items, which Nelson Dong explained that intangible information is handled that same as hardware. Also, for clarification the term “BIS” stands for the Bureau of Industry Security, which is responsible for developing export control policies, issuing export licenses, and prosecuting violations.
Suggestions from Nelson Dong for a path to move forward include provide all Nadcap participants with a short “plain English” explanation of Export Control Regulation changes and consider updating eAuditNet to allow suppliers to select 1) “ITAR” for audits involving ITAR data (using only U.S. national auditors that may be more costly, time-consuming); or 2) “EAR” audit involving no ITAR data (allowing a greater leeway auditors of other nationalities that may be less costly, time-consuming in place of the current choice of a single ITAR /EAR designation).

RESIDENCY CONSIDERATIONS WHEN HANDLING ITAR-RESTRICTED DATA
Stanley Trull of Honeywell reviewed the following presentation.  His concerns were discussed while Mr. Dong was on the webex. 


· Oversight audit of Heat Treat included proper designation of auditors as “restricted” or “unrestricted”:
· General handbook does not define requirements
· Does residency affected this?
· Are there restrictions on Green card holders?
· Not clear if auditors identified correctly
· Nationality
· Citizenship
· Permanent residency
· Employment by USA or other country
· Work visas?
· Ask: are these clear?
· Not USA based only; regulations from other countries; is discussion with TGs needed
· Which combination would constitute a restricted?
· Which required to be known by the facility prior to entry?
· NOT PROCEDURIZED In Nadcap procedures  – auditors used for other tasks
· Hard copy contracts are used and are personal and confidentuial
· Address for compensation is the only means PRI has for determining residency.
· Currently there are no green card holders living outside of US
· Residency Issue resulted from:  PRI Staff person moved to Romania – still SE for PRI (SEs conducts audits as auditors)
· Vetting Process for classifying auditors (rts/unrts) exists outside formal Nadcap procedures but is a PRI responsibility for ensuring compliance.
· Requirements 
· Answers (Theoretical Discussion)
· US Citizen lives in Cuba US Citizen (can see rts work regardless of residency)
· Cuban Citizen becomes US National = ITAR – Restricted (yes); EAR = Restricted (no) {EAR law looks at current residence}
· Non-US citizen of restricted country = ITAR – Restricted; EAR = Restricted
· Example describes a work vise non US national with US citizenship living in restricted country = {Same as first example}
· Other Countries = US controls key to same common listed countries
· Comments made by several Subscribers as well as Mr, Dong that based on new regulations, Nadcap should consider separating ITAR and EAR declarations.
· Scott Klavon: In 25 years PRI has never violated Export Control Policy, what problem are we solving?
· Bob Lizewski mentioned that the definition for Restricted and Unrestricted auditors are found in OP 1103 and provides criteria. The NMC members reviewed the process and based on today’s discussion with Mr. Dong, believes this adequately addresses the concern raised by Mr. Trull related to PRI’s classification of Auditors.

ACTION ITEM REVIEW
Action Item 1 – Need to resolve these issues to give Task Groups guidance
Action Item 2 – Pending Action Item 1
Action Item 3 – Pending Action Item 1
Action Item 4 – Closed
Action Item 5 – Closed
Action Item 6 – Closed
Action Item 7 – Closed
Action Item 8 – Pending Action Item 1
The Sub-Team gave concurrence to Close the noted Action Items.
ADJOURNMENT – 22-Jun-2015 – Meeting was adjourned at 3:07 p.m.
Minutes Prepared by: Jennifer Kornrumpf jkornrumpf@p-r-i.org 
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» DORSEY™

U.S. EXPORT CONTROL REFORM:

A BRIEF OVERVIEW

Nelson G. Dong
Dorsey & Whitney LLP
Seattle, WA

June 22, 2015

7 ”’ PERFORMANCE

Review Institute

D DORSEY

AGENDA FOR TODAY

Export Control Reform (ECR) background

Central ECR concepts

— Revision of USML into “positive list” format
Generally speaking, removal of “catch-all” clauses
USML and 600 series frameworks

Required “order of review” process

— New “specially designed” definitions in ITAR & EAR

ECR implications for service providers such as PRI and
its Nadcap program
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ECR BACKGROUND

In August 2009, President Obama directed a broad-based
review of U.S. export control system to identify additional
ways to enhance U.S. national security

— “Munitions” items controlled under ITAR (Dept. of State)
— “Dual use” items controlled under EAR (Dept. of Commerce)

Inter-agency review determined U.S. system needed to be

reformed to:

— Increase interoperability with NATO and other close allies;

— Reduce current incentives for companies in non-embargoed
countries to design out or avoid U.S.-origin content; and

— Allow U.S. export control system to focus its limited approval
and enforcement resources on export transactions of
greatest concern

ECR’S FOUR KEY GOALS

Current bifurcation of control rules between ITAR and
EAR, divided administrative authorities cause undue
burden on U.S. exporters

ECR’s four key ultimate objectives:

Single “positive” control list

Single IT system to support licensing activity
Single licensing agency

Single enforcement authority

First two goals achievable by Presidential action alone

Second two goals would require Congressional approval

© Dorsey & Whitney LLP 2015
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ECR STRUCTURAL APPROACH

+ Toimplement ECR’s objectives, the U.S. needed to:

— Identify specific sensitive and other items to be kept on
ITAR’s U.S. Munitions List (USML) needing individual license
reviews, even for ultimate end use by NATO and other regime
allies

* Reframe USML into “positive list” format generally focused only
on end systems and very specific subsystems thereof
« Specify items with non-subjective criteria as much as possible
¢ In general, revise USML to “look and feel” like EAR’s Commerce
Control List (CCL)
— Amend EAR and CCL to control all formerly USML-controlled
items no longer on revised USML to retain certain level of

control as “military” items but with greater flexibility
regarding exports to such allies

ECR IMPLEMENTATION

« Departments of Commerce and State have published final
rules on following aspects of ECR:

Framework: (1) more “positive” USML to control items warranting most
stringent control; (2) establishment of “600 series” ECCNs for military
items no longer on revised USML categories and now subject to EAR;
(3) establishment of “9x515” ECCNs for commercial spacecraft items no
longer in USML Category XV

“Specially Designed”: New common definition for both ITAR and EAR to
describe certain items controlled on either USML or CCL

More Flexible Controls: Licenses from Commerce will still be required to
export and reexport most “600 series” items worldwide (minus Canada),
but EAR license exceptions may be available

Transition/Implementation: Existing State Department approvals
containing “600 series” items may be grandfathered; Commerce
licenses, license exceptions have been revised so no more burdensome
than corresponding State Department approvals

© Dorsey & Whitney LLP 2015
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ECR IMPLEMENTATION (cont.)

» Each implementation of ECR has required “proposed rule”
amending ITAR to be published in Federal Register by DDTC
and corresponding “proposed rule” amending EAR to be
published in Federal Register by BIS

* Each “proposed rule” has open public comment period

* Following close of comment period, agencies review
suggestions and criticisms and then produced “final rule”
with an effective date, also published in Federal Register

* ECR process has been steadily unrolling with such
“proposed rules” and “final rules” since mid-2013
— “First Rule” affected USML Cat. VIl (aircraft) and added new

USML Cat. XIX (jet engines); both changes became effective on
October 15, 2013

ECR STATUS (June 2015)

I: Firearms 0Y601 Proposed rule TBD

Il: Artillery 0Y602 Proposed rule TBD

Ill: Ammunition 0Y603 Proposed rule TBD

IV: Launch Vehicles/Missiles 0Y604 Final rule Jan. 2, 2014; effective July, 1, 2014
9Y604

V: Explosives/Propellants 1Y608 Final rule Jan. 2, 2014, effective July 1, 2014

VI: Vessels of War 8Y609 Final rule July 8, 2013; effective Jan. 6, 2014

VII: Tanks/Military Vehicles 0Y606 Final Rule July 8, 2013; effective Jan. 6, 2014

VIII: Aircraft 9Y610 Final rule Apr. 16, 2013; effective Oct 15, 2013

IX: Training Equipment 0Y614 Final rule Jan. 2, 2014; effective July 1, 2014

X: Personal Protective Equip. 1Y613 Final rule Jan. 2, 2014, effective July 1, 2014

Xl: Electronics 3Y611 Final rule July 1, 2014; effective Dec. 30, 2014
9Y620

© Dorsey & Whitney LLP 2015





ECR STATUS (June 2015) (cont.)

Xll: Sensors/Night Vision TBD Proposed rule May 5, 2015

Xlll: Miscellaneous 0Ye617 Final rule July 8, 2013; effective Jan. 6, 2014
XIV: Toxicological Agents 1Y607 Proposed rule TBD

XV: Spacecraft/Satellites 9Y515 Interim final rule May 13, 2014

effective June 27, 2014 (for rad-hard ICs)
effective Nov. 10, 2014 (for all other items)

XVI: Nuclear N/A Final rule Jan. 2, 2014; effective July 1, 2014
XVII: Classified N/A Final rule Apr. 16, 2013; effective Oct 15, 2013
XVIII: Directed Energy Weapons TBD Proposed rule TBD

XIX: Gas Turbine Engines 9Y619 Final rule Apr. 16, 2013; effective Oct 15, 2013
XX: Submersible Vessels 8Y620 Final rule July 8, 2013; effective Jan. 6, 2014
XXI: Not Otherwise Enumerated N/A Final rule Apr. 16, 2013; effective Oct 15, 2013

INITIAL METRICS ON ECR RESULTS

From October 2013 through October 2014:
— 64% reduction in ITAR license volume at Department of State
for ECR-revised USML categories

« Major effect upon exports of “parts and components” formerly
covered by “catch-all” provisions in prior version of USML

— Over 61,000 shipments valued at $2.1 billion in exports in same
period were shipped under new “600 series” ECCNs

e Top items: ECCN 9A610 (aircraft items), ECCN 9A619 (gas turbine
engine items), ECCN 0A606 (ground vehicle items)

« Top destinations: Japan, Canada, South Korea, Israel, United
Kingdom, Germany
From October 2014 to February 2015:

— For USML Cat. VIII (aircraft) and Cat. XIX (gas turbine engines),
average ITAR licenses fell from 1,513 to 527 per month (- 65.2%)

© Dorsey & Wh
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» DORSEY™

STANDARD “ORDER OF REVIEW”
(SUPPLEMENT NO. 4 TO EAR PART 774)

* Review applicable revised USML category or categories
— Check for specifically enumerated items

— Check for presence of any residual “catch-all” controls under
new ITAR definition of “specially designed”

e If item not found enumerated under any USML category,
then review CCL entries

— Review characteristics of item to determine applicable CCL
category and product group

— Review any applicable “600 series” ECCNs

» Specifically enumerated items

« “Catch-all” controls and EAR definition of “specially designed”
— Review any applicable non-"600 series” ECCNs

D DORSEY

CCL’s “600 SERIES” ECCN STRUCTURE

9A610 Former USML items (and -
: 018 items) listed in the
cCL '\\ “Items” paragraph.
Category ¥ Order of review:
0-9 Last two "
h + ill a-.w: specifically enumerated end
characters wi items, materials, parts, components,
Product generally track accessories, and attachments
Group the WAML - ngQge'Jte%rps may be “specially
A-E e .y: specifically enumerated

commodities (primarily parts,
components, accessories,

“600 series” derives its attachments) that are “specially

designed”
name from the 3™ . .
« X! “specially designed” parts,
character of the ECCN components, accessories, and
attachments that are not specifically
enumerated
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EXAMPLE OF 600 SERIES ECCN: 9A610

9A610 Military aircraft and related commodities, other than those enumerated in 9A991.a (see
List of Items Controlled)

License Requirements

Reason for Control: NS, RS, MT, AT, UN

Control(s) Country Chart (See Supp. No. 1 to part 738)
NS applies to entire entry except 9A610.u, .v, .w, and .y NS Column 1

RS applies to entire entry except 9A610.y RS Column 1
MT applies to 9A610.u, .v, and .w MT Column 1
AT applies to entire entry AT Column 1

UN applies to entire entry except 9A610.y See §746.1(b) for UN controls

List Based License Exceptions (See Part 740 for a description of all license exceptions)

LVS: $1500

GBS: N/A

CIV: N/A
Special Conditions for STA

STA: (1) Paragraph (c)(1) of License Exception STA (§740.20(c)(1) of the EAR) may not be
used for any item in 9A610.a (i.e., “end item” military aircraft), unless determined by BIS to be eligible
for License Exception STA in accordance with §740.20(g) (License Exception STA eligibility requests
for “600 series” end items). (2) Paragraph (c)(2) of License Exception STA (8740.20(c)(2) of the EAR)
may not be used for any item in 9A610.

.a - .x items controlled to all countries except Canada
.y items controlled to Country Group E:1, China, Russia, and Venezuela

» DORSEY

EXAMPLES OF ECR EFFECT ON USML
CATEGORY VIII AND ECCN 9A610

Revised USML “ More New ECCN 9A610 in CCL 600 Series
Positive List”

(“.a-.w” items) (“.x" items) (Ly” items)

Specifically enumerated
commodities (primarily

Specifically enumerated
end-items, “parts,”

“Specially designed”
“parts,” “components,”

“components,” “accessories,” and “parts,” “components,”
“accessories,” & “attachments” “accessories,” and
“attachments” “attachments’) that are

“specially designed”

¢ F-15, F-16 « Aircrew life support * Wings, Rudder, Fin, « Aircraft tires
« Assembled engines and safety equipment Panels « Hydraulic system
* Weapons pylons « Parachutes/paragliders + Fuselage —forward, filters
* Mission systems « Controlled opening center, aft « Hydraulic and fuel
* Bomb racks equipment of » Cockpit structure hoses, fittings, clips,
* Missile launchers automatic piloting * Forward equipment couplings, brackets
« Fire control computer systems, designed for bay « Cockpit panel knobs,
« Fire control Radar parachuted loads » Control surfaces, switches, buttons,

« T-1Aircraft activation and control dials

systems

© Dorsey & Whitney LLP 2015
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» DORSEY’

EXAMPLE: F-16 PARTS & COMPONENTS
IN REVISED USML CATEGORY VIII

» General Dynamics F-16 “Fighting Falcon” one of enumerated
military aircraft under revised USML Cat. VIII

» Parts, components, accessories and attachments “specially
designed” for enumerated U.S. aircraft such as F-16 also
covered by revised USML Cat. VIII

— However, new narrow “specially designed” definition
applies to such parts

« ECRresult: many parts, components __#
“specially designed” for F-16 are not
ITAR-controlled any longer

* Instead, post-ECR, such parts
are now only EAR-controlled

D DORSEY

EXAMPLES: LISTED F-16 PARTS &

COMPONENTS IN USML CAT. Vi

« Tail boom stabilator, automatic rotor blade folding systems [1/(h)(3)]
« Aircraft wing folding systems, parts & components [f(h)(4)]
« Tail hooks, arresting gear, parts & components [{(h)(5)]

« Missile rails, weapon pylons, pylon-to launcher adapters, unmanned aerial vehicle
(UAV) launching systems, external stores support systems, parts & components

[T(h)®)]
« Damagef/failure-adaptive flight control systems [1(h)(7)]
* Threat-adaptive autonomous flight control systems [1/(h)(8)]

« Certain non-surface based flight control systems, certain
radar altimeters [1(h)(9)(10)]

e Air-to-air refueling systems and
hover-in-flight refueling systems,
parts & components [T(h)(11)]

« UAV flight control systems and
vehicle management systems with
swarming capability [1i(h)(12)]
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) DORSEY”

EXAMPLES: F-16 PARTS & COMPONENTS

NOW UNDER CCL AFTER ECR

ECCN 9A610.x ECCN 9A610.y

« “Specially Designed” parts and components

not on USML or listed elsewhere, such as: * Specific list of AT-controlled items

—  Wings, rudder, fin, panels + Aircraft tires

~ Wing box «  Certain check valves

— Internal & exterior fuel tanks

—  Engine inlets & ducting + Certain filter and filter assemblies

— Fuselage - forward, center and aft «  Certain steel wear brake pads

— Cockpit structure X X

—  Forward equipment bay * Hoses, lines, couplings, brackets

- Cartridge and propellant actuated _ «  Certain cockpit panel knobs and switches

* Analog gauges & indicators

devices o
— Technology associated with the ﬁf * Fire extinguishers
above items &
o

e Cockpit mirrors

e Underwater beacons

D DORSEY

SCOPE OF CONTROL ON “.y" ITEMS

* Under ECCN 9A610, “.y” items include many low-risk
items such as aircraft tires, hydraulic or pneumatic
system check valves, hydraulic fluid or oil filters, cockpit
mirrors, passenger seats, steel brake wear pads,
windshield washer and wiper systems, fire extinguishers,
map cases, etc.

* Under ECCN 9A610, “.y” items only controlled under EAR
for “AT” (anti-terrorism) reasons, requiring BIS export
licenses for only five countries in entire world: Cuba,
Iran, North Korea, Sudan and Syria

— Can otherwise be shipped without BIS export license
anywhere else in the world

© Dorsey & Whitney LLP 2015





NOTE: 600 SERIES AND COUNTRY
RESTRICTIONS IN NEW EAR § 744.21

ECR changes notwithstanding, new EAR 8§ 744.21 imposes
license requirement for exports or reexports of certain
items subject to EAR when one knows such items are
intended, in whole or in part, for a military end use or
military end user in China, Russia or Venezuela

Accordingly, all 600 series items (including .y items) will
require a license when destined for China, Russia, or
Venezuela

— See new § 744.21(a)(2)

— Former ITAR § 126.1 “policy of denial” will carry over to
China, Venezuela

— Current Russian embargo due to Ukraine situation

NEW ITAR, EAR DEFINITION OF
“SPECIALLY DESIGNED”

New common definition in ITAR, EAR of “specially
designed” is based on a “catch-and-release” construct

— Examine to see if “catch” rules apply
— Examine to see if “release” exclusions apply

Application of new definition requires answering series of
yes/no questions that lead to objective determination
whether item is “specially designed” within ECR sense

Express definition is found in Part 772 of EAR

EAR offers online decision tree tool available at:
http://www.bis.doc.gov/index.php/specially-designed-tool

© Dorsey & Whitney LLP 2015
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AVAILABLE U.S. APPROVALS FOR

EXPORTING 600 SERIES ITEMS

» After applicable effective date of ECR changes, U.S. exporter
may export items controlled under 600 series through:

Grandfathered ITAR § 120.5(b) BIS
DDTC Approvals Approvals Authorizations
* Grandfathered * Items subject to the * U.S. exporter must

EAR used “in or supply 600 series

DDTC approvals

(licenses, with” ITAR defense ECCN on export
agreements, GCs) articles control documents,
may continue to be » U.S. exporter must such as invoice and
used in accordance supply EAR bill of lading or air
with DDTC’s classification waybill

transition plan (pursuant to ITAR §

123.9(b)(2))

GRANDFATHERING THROUGH EXISTING

DDTC APPROVALS

Contains only items transitioning to Contains both transitioning and non-
CCL transitioning items

DSP-5 May use for up to 2 years after Valid for all items until expiration. May
effective date of transition unless amend after effective date on case-by-
license expires or returned. May case basis.

amend after effective date on case-

by-case basis.

Valid until expiration. May amend after effective date on case-by-case basis.
DSP-

TAA May use for up to 2 years after May use for up to 2 years after

MLA effective date of transition unless effective date of transition unless
WDA agreement expires. May amend after ~ agreement expires. Agreement may be
effective date on case-by-case basis.  kept valid beyond the 2-year period by
May also amend after effective date if ~submitting amendment to authorize
defense services are being provided transitioning items under

and an agreement is necessary. § 120.5(b).

See DDTC's transition plan for full details.

© Dorsey & Whitney LLP 2015
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DDTC ITAR § 120.5(B) APPROVALS

* New EAR § 734.3(e) states foreign person may receive items
subject to EAR (including 600 series items) under a DDTC
license or other approval in accordance with ITAR § 120.5(b)

— Must be included with items subject to ITAR in purchase
documentation

— Must be for use in or with items subject to ITAR that are
proposed for export or reexport

— Must be enumerated in original DDTC license application under
USML “(x)" paragraph

— Must be covered by appropriate ECCN or EAR99 designation,
and information on such coverage must be provided to end
user and consignhees

BIS AUTHORIZATIONS

» Three forms of BIS authorizations for 600 series exports:
— No License Required (NLR)

« Reexports to Canada of all 600 series items currently finalized or
proposed

* Reexports of 600 series .y items to all destinations, except
Country Group E:1, China, Russia, and Venezuela

— Any applicable license exceptions
— Issued BIS export license (subject to any express conditions)

* Generally, reexports or in-country transfers require same
type of authorization as direct exports from U.S.

© Dorsey & Whitney LLP 2015
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EAR LICENSE EXCEPTIONS

Express restrictions on use of EAR “license exceptions”
for exports of 600 series items
May only use those license exceptions listed in § 740.2(a)(13)
Generally inapplicable for Country Group D:5

« Exception: § 740.11(b)(2) of GOV

« Exception: personal protective equipment provisions of TMP
and BAG

— ECCNs 9D610.b, 9D619.b, 9E610.b, 9E619.b or .c (except §
740.11(b)(2) of GOV)

— 600 Series Major Defense Equipment sold under a contract
exceeding certain values

— Other applicable restrictions in § 740.2 or specific section of
applicable license exception

AVAILABLE EAR LICENSE EXCEPTIONS
FOR 600 SERIES EXPORTS

“License exception” permits exports to certain persons in
certain places for certain uses as specified with no BIS
export license needed

EAR §740.2(a)(13) enumerates available EAR license
exceptions for 600 series items:

— LVS: §740.3
— TMP: § 740.9
— RPL: § 740.10
— GOV: §740.11
— TSU: § 740.13
— STA: § 740.20

— BAG: § 740.14 (only for certain personal protective equipment
of U.S. persons)

© Dorsey & Whitney LLP 2015
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STA — STRATEGIC TRADE AUTHOIZATION

(§ 740.20)

e STA requirements for all items subject to EAR, even for
items that are not 600 series items:

Applicable ECCN must authorize use of STA

All ECCN “Reasons for Control” applicable to transaction must
authorize use of STA: NS, CB, NP, RS, CC, Sl

Must be export to eligible country, such as the 36 Country Group A:5
nations (8§ 740.20(c)(1))

Argentina, Australia, Austria, Belgium, Bulgaria, Canada, Croatia, Czech
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary,
Iceland, Ireland, Italy, Japan, Latvia, Lithuania, Luxembourg, Netherlands, New
Zealand, Norway, Poland, Portugal, Romania, Slovakia, Slovenia, South Korea,
Spain, Sweden, Switzerland, Turkey, and United Kingdom

Country Group A:6 nations not eligible for STA exports of 600 series
items controlled for NS reasons (8 740.20(c)(2))

Albania, Hong Kong, India, Israel, Malta, Singapore, South Africa, Taiwan

1
2

3
4

5

STA — STRATEGIC TRADE AUTHOIZATION

(§ 740.20) (cont.)

Exporter/ Consignee Consignee Statement — Five
Reexporter Points

Provide ECCN(s) to Consignee . Aware that items are o be

Provide Consignee shipped under license

Statement to exception STA

Exporter/Reexporter .« Been informed of applicable
Obtain Consignee Statement ECCN by exporter

« Agrees not to make any
subsequent License
Exception APR (Additional
Permissive Reexports) (a) or

Notify consignee that shipment
(or specific items within a
shipment) is (are) under STA

Keep records showing which Maintain Consignee (b) shipments of items
shipments belong to each Statement and « Agrees not to ship or
consignee statement records pertaining to transfer items in violation of

any subsequent EAR

reexport or transfer )
« Agrees to provide

documents to USG upon
request
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6/19/2015

STA — STRATEGIC TRADE AUTHOIZATION
(8 740.20) (cont.)

e STA’s additional requirements for 600 series items only:
— For ultimate end user that is the USG or government of
country in Country Group A:5 nation (a/k/a “STA-36" nation);
— For development, production, or servicing of an item in
Country Group A:5 nation or the U.S. that is:
« Ultimately to be used by the USG or government of country in
Country Group A:5; or
« Sent to a person in the United States; or if USG has otherwise
authorized its use.
— Non-U.S. parties must have been previously approved on a
State or Commerce export license
— Consignee statement must also address ultimate end user
restrictions for 600 series items and agree to end use check

— Prior eligibility request required to BIS for end items covered
under ECCNs 0A606.a, 8A609.a, 8A620.a or .b, or 9A610.a

ECR IMPLICATIONS FOR AEROSPACE
INDUSTRY SERVICE PROVIDERS

 ECR changes have radically shifted, reduced export control
burden on all tiers of aerospace industry

— Sharp falls in ITAR licenses since ECR has taken effect shows
how aerospace companies have quickly responded to
jurisdiction shifts from ITAR to EAR jurisdiction

— E.g., USML Cat. VIII (aircraft) and USML Cat. XIX (jet engines)
changes have been in “Final Rule” effect since Oct. 15, 2013

— Deepest effect felt upon suppliers of aerospace parts,
components, especially under much narrower “specially
designed” definition now used under ITAR, EAR

» As hardware suppliers have adjusted, so too must service
providers who support such suppliers

— Including PRI and its Nadcap program

© Dorsey & Whitney LLP 2015
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ECR IMPLICATIONS FOR AEROSPACE
INDUSTRY SERVICE PROVIDERS (cont.)

Under ITAR, DDTC export license or TAA always needed to
disclosed controlled technical data to foreign national

Under EAR, BIS export license only needed if EAR requires
such license for export to country of foreign national and if
no available EAR license exception is applicable

— “NLR” may apply, as in exports to Canada (or Canadians)

— Multiple license exceptions can be examined, including new
license exception STA (Strategic Trade Authorization)

— In particular, U.K. nationals almost never require an export
license for “deemed exports” of EAR-controlled technical data
because of multiple license exceptions, including STA

¢ U.K.is part of “STA-36" nations

ECR IMPLICATIONS FOR AEROSPACE
INDUSTRY SERVICE PROVIDERS (cont.)

If Nadcap audits only involve EAR-controlled technical
data and if Nadcap auditors in Europe or elsewhere are
eligible for “deemed exports” under an EAR license
exception (e.g., STA), then compliance burden on PRI can
be minimized by not approaching all situations as if only
ITAR controls are relevant

Such an outcome much more likely throughout lower tiers
of aerospace industry that only make, sell aircraft parts
and components, almost all of whom have been
categorically removed from ITAR jurisdiction under ECR

— In particular, fastener companies are no longer subject to
either ITAR or EAR —wholly excluded after ECR changes

© Dorsey & Whitney LLP 2015
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SUGGESTED PATH FORWARD

Provide all Nadcap participants with short “plain English”
explanation of ECR, USML Cat. VIIl and Cat. XIX changes

— Urge participants to review and, if appropriate, reclassify their
own goods, services in line with these ECR changes to avoid
unnecessary and out-dated ITAR regulatory burdens

— Supplement PRI website with new page showing links to
official ECR informational materials from DDTC, BIS

— Refresh export control training for Nadcap auditors world-wide

As prelude to each Nadcap audit, offer each participant a
clear and informed individual choice:

— “ITAR-qualified” audit involving ITAR data, using only U.S.
national auditors that may be more costly, time-consuming, or

— “ITAR-free” audit involving no ITAR data, using auditors of any
nationality that may be less costly, time-consuming

THANK YOU!

NELSON G. DONG

Dorsey & Whitney LLP
Columbia Center
701 Fifth Avenue, Suite 6100
Seattle, Washington 98104-7043

Phone: (206) 903-8871
Fax: (206) 903-8820
Email: dong.nelson@dorsey.com
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Restricted_Unrestricted_PRI_Auditors.pptx
2014 HT Oversight Audit – Restricted/Unrestricted Auditors

The General Auditor Handbook does not give direction regarding residency, employer, etc. 

The process by which PRI auditors are listed as restricted or unrestricted was not provided.

Data provided to Subscriber/Supplier is misleading. Residency is shown to be 161 Thorn Hill Rd, Warrendale, Pennsylvania. However, auditor residency is another country.

Data regarding green card holders was not provided. Therefore, it is unknown if PRI is using restricted auditors as unrestricted.



Summary: It is not clear if all PRI auditors that should be considered restricted are identified in eAuditNet correctly. 
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Eligibility to Access Controlled Information

Nationality required?

Citizenship required?

Permanent Residency required?

Employment by U.S. or other country required?



Which combination would constitute a restricted auditor?

Which are required to be known by the facility prior to entry?



Example: Can a U.S. citizen have permanent residence in a restricted country and be an unrestricted auditor?



Example: Can a U.S. national be a citizen of a restricted country, have permanent residence in the U.S. and be an unrestricted auditor?



Example: Can a non U.S. national be a citizen of a restricted country, have permanent residence in a restricted country and be an unrestricted auditor?



Example: Can a non U.S. national with U.S. citizenship live in a restricted country under a work visa and be an unrestricted auditor?
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